December 10, 2007
M E M O R A N D U M

TO:    

Members, UCRA Board of Directors

FROM:
Bob Pitcher

RE:

UCRA Treatment of State Revenue Shortfalls

Background

Since the enactment of the federal Unified Carrier Registration Act (Title IV of P.L. 109-59) there has been a question whether, if a state does not receive its full entitlement under the Unified Carrier Registration Agreement (UCRA) in a given year, the UCRA Board of Directors (the Board) may recommend that the UCRA fees be adjusted for a subsequent year in such a way as to “carry over” that shortfall.  Let’s assume, to illustrate, that a given state’s entitlement in Year X was $2 million, and its total distribution of UCRA fees for Year X amounted to only $1 million.  Assume further that the total revenue goal on which the fees for Year X had been based was $100 million.  The question is whether the Board would be authorized, all other factors being equal, in recommending that the state’s entitlement in a subsequent year be in effect increased by $1 million, the amount of the shortfall, and the total revenue goal for that subsequent year increased to $101 million.  (It might be noted that although the effect of such a carryover would be an increase in the amount the state might receive in the subsequent year, nothing in the statute justifies considering this as an actual increase in the state’s entitlement under UCRA, since nothing in the law seems actually to tie the receipt by a state of the state’s entitlement for a given year to the fees imposed under the UCRA for that year.)
By way of comparison, I believe it has generally been assumed by the Board that it does have the authority in the instance given to adjust the fees upward by an amount which in its opinion, and considering the shortfall in Year X, would yield $100 million in the subsequent year; that is, to adjust the UCRA fees upward in recognition that an earlier year’s fees did not yield enough to meet state entitlements.  
The Oklahoma Corporation Commission has submitted to the Board a memorandum dated August 16, 2007, which provides support for, as the memo puts it, “the argument that a state is entitled to receive in a subsequent year, the shortfall of revenue it was entitled to but did not receive in a prior year.”  Although the Oklahoma memo’s conclusions are not necessarily inaccurate, I believe it does not adequately deal with this question in the context of the UCRA as a functioning system.

I am submitting this memorandum to the Board in order to provide a fuller basis for discussion of the issue of the carryover of fees, against the day when the Board is required to decide the question.  (The Chairman of the Board has put this question on the agenda for the January 2008 Board meeting.)  It might be noted that the final decision in an instance of this sort would lie with the U.S. Secretary of Transportation, who sets the UCRA fees in a given year, rather than the Board, which only recommends fees to the Secretary.
Analysis – The Statute

The Oklahoma memo cites two provisions of Title 49 United States Code §14504a in support of the state’s contention that the Board has the authority to consider carryovers of shortfalls in recommending UCRA fees to the U.S. Secretary of Transportation.  It is worth quoting the relevant parts of these provisions in full:

I.

§14504a  Unified Carrier Registration System plan and agreement….
(d) Unified Carrier Registration Plan  ….
(7) Determination of Fees. –
(A) Recommendation by Board. –The board shall recommend to the Secretary the initial annual fees to be assessed … under the unified carrier registration agreement.  In making its recommendation to the Secretary for the level of fees to be assessed in any agreement year, and in setting the fee level, the board and the Secretary shall consider—

…

(ii) whether the revenues generated in the previous year and any surplus or shortage from that or prior years enable the participating States to achieve the revenue levels set by the board….  (§14504a(d)(7)(A), in part)
II.

(f)  Contents of Unified Carrier Registration Agreement.—  

(1) Fees.—  ….

(E)  The board may ask the Secretary to adjust the fees within a reasonable range on an annual basis if the revenues derived from the fees—
(i) are insufficient to provide the revenues to which the States are entitled under this section; or

(ii) exceed those revenues.  (§14504a(f)(1)(E))
Two additional provisions of §14504a might also be quoted here:

III.


(h)  Distribution of UCR Agreement Revenues.—….

(3)  Distribution of Funds from depository.—The excess funds deposited in the depository shall be distributed by the board of directors as follows:


(A) On a pro rata basis to each participating State that did not collect revenues under the UCR agreement equivalent to the amount such State is entitled [sic] under subsection (g), except that the sum of the gross revenues collected under the UCR agreement by a participating State and the amount distributed to it from the depository shall not exceed the amount to which the State is entitled under subsection (g).  (§14504a(h)(3)(A))
IV.


(4)  Retention of certain excess funds.—Any excess funds held by the depository after distributions and payments under paragraphs (3)(A) and (3)(B) shall be retained in the depository, and the fees charged under the UCR agreement … for the next fee year shall be reduced by the Secretary accordingly.  (§14504a(h)(4))
These provisions of the statute appear to me to be the only parts of it that are more or less directly relevant to the question at hand.
Although these provisions give the Board fairly explicit directions for the distribution of UCRA revenues to the states, there does not appear to be anything in them that either specifically allows or denies to the Board the authority to recommend to the Secretary a carryover of a state’s shortfall from one year to a subsequent year.  While the statute describes, in the quoted provisions and in others, the amount of a state’s entitlement for a given year, it does not seem anywhere to explicitly tie the receipt of that sum to the fees charged under the UCRA in that year.
The one provision that may indirectly have a bearing on this specific issue is §14504a(h)(4), quoted above, which provides explicit directions on what not only the Board but the Secretary is to do with an overcollection of fees in a given year:  These are not to be refunded to the entities that paid them, but are to be carried over and distributed to the states in the following year.  The law includes no similar provision that specifies what is to be done with a shortfall.  There may be an implication that a shortfall is therefore not to be carried over, or, on the other hand, that the Board (and the Secretary) has the discretion either to carry over such a shortfall or not to.
It appears necessary to conclude that the statute is not clear on whether the Board has the authority to recommend that a shortfall in collections of UCRA fees in a given year be carried over in the UCRA fees set for a subsequent year.  It remains to be considered whether such a carryover is consistent with the overall structure and function of the UCRA.
Analysis – Structure & Function of the UCRA

The question of shortfalls involves the adequacy of the revenues a state receives under the UCRA.  This is clearly one of the major concerns of the Agreement.  Nevertheless, UCRA does not guarantee a state its entitlement in a given year.  Owing to the uncertainties involved in setting the UCRA fees, shortfalls for one or more of the participating states seem inevitable, especially in the earlier years of the Agreement.  But should the Board – even granting it has the authority to recommend the carryover of a shortfall, which is, as we have seen, far from clear from the statute – automatically recommend a carryover when a shortfall occurs?  The stability of the Agreement argues strongly against this. 
It is axiomatic in tax administration that, other things being equal, the higher the rate of a tax, the more the tax will be evaded.  This consideration should be especially relevant in regard to the UCRA fees, for two reasons.  First, the only means of enforcing the UCRA fees, that is, through the FMCSA database, is both novel and untested.  Second, the feature of the statute that permits the adjustment of the fees upward to make up for past undercollections creates a danger for the UCRA, quite apart from the possibility of carryovers, of rates that spiral ever higher, to the point where the fees become largely uncollectible and politically insupportable.  Carryovers could easily exaggerate this effect.  
Several other considerations are related to this one.  To the extent that a state’s shortfall results from the evasion by some carriers and other entities of the UCRA fees, the carryover of the amount of the shortfall to a subsequent year is apt to penalize just those compliant carriers and others that did pay the fees.  Enhanced enforcement might counter this effect, but if it were not countered, still higher evasion would be the likely result in the year of the carryover.
In the same way, one possible cause of a shortfall for a given state will have been a relatively low enforcement effort by that state.  The automatic carryover of a shortfall does nothing to encourage more enforcement by that state.  Indeed, if a carryover results in higher evasion throughout the Agreement, it will actually penalize all the other states, even those with a relatively better enforcement program.
Third, were the Board to authorize a carryover for one state, it would be exceedingly hard for it to deny a carryover to other states, either in the same or in succeeding years.

Finally, the statute is silent on whether a state can collect the UCRA fees imposed in one year in a subsequent year.  That is, a state may wish, after the close of a fee year, to examine the FMCSA data in order to discover carriers and other entities that owed, but did not pay the fees imposed for that year, and to collect them in arrears, as would be the case with any other tax.  This, it appears, is a better way than a carryover for a state to make up an apparent shortfall in UCRA revenues.  This method does not carry with it the danger of greater evasion through higher than necessary fees, and it does not have the effect of collecting the same money twice from compliant carriers and others.  If the Board allows the carryover of a shortfall, however, this late collection mechanism should be barred to states, to prevent double collection of the same revenues.
Conclusion

The statute is inconclusive on whether the UCRA Board has the authority to recommend to the Secretary of Transportation that the UCRA fees for a given year include a carryover of a shortfall experienced by a state or states in a prior year.

Practical considerations of the structure and stability of the UCRA, however, as well as of equity for compliant carriers and others, argue strongly that neither the Board nor the Secretary should without the most serious deliberation authorize a carryover to a subsequent year of a shortfall of UCRA revenues.
The fact that it is the Secretary and not the Board that actually sets the fees under the UCRA does not make this issue moot, since the Secretary can be expected to give considerable weight to the Board’s recommendations.
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